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)
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)
)

To: Chief, Common Carrier Bureau

COMMENTS ON BELL ATLANTIC’S PETITION FOR CLARIFICATION
BY THE ASSOCIATION FOR LOCAL TELECOMMUNICATIONS SERVICES

The Association for Local Telecommunications Services
("ALTS"), pursuant to §1.51 of the Commission’s Rules, hereby
comments on Bell Atlantic’s Petition for Clarification of the
Supplemental Designation Order and Order to Show Cause in this

docket that was released on May 31, 1994 ("Supplemental

Designation Order").

BELL ATLANTIC’S PETITION SHOULD BE DENIED BECAUSE
THERE IS NO AMBIGUITY OR ERROR IN THE BUREAU’S DECISION.

Bell Atlantic is petitioning for clarification because,

according to Bell Atlantic, the Supplemental Designation Order

(Petition at 1-2):

"erroneously states that ICB arrangements are common carrier
offerings and that, ’[olnce sufficient knowledge is gained
about the costs of the service, the Commission requires that
the ICB rates be converted to averaged rates applicable to
all customers.’ The Bureau also asserts that ICB rates are
‘generally available’ if tariffs with those rates are filed.
These are misstatements of Commission policy, as recently

confirmed by the U.S. Court of Appeals."
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Bell Atlantic’s petition should be rejected because: (1) it
misconstrues the D.C. Circuit’s decision in Southwestern Bell
Telephone Co. v. FCC (decision issued April 4, 1994, in No. 91-
1416); (2) it disregards the important factual differences
between the dark fiber that was at issue in Southwestern Bell and
the quite ordinary ICB services that are the subject of the

Supplemental Designation Order; and (3) it fails to quote all the

relevant language of the Bureau’s decision.

Contrary to the implication created in Bell Atlantic’s

petition, the D.C. Circuit’s Dark Fiber decision did not hold
that ICB offerings could never qualify as common carrier
services. Rather, the D.C. Circuit rejected only a per ge rule
that the mere filing of ICB contracts with the Commission is
sufficient to demonstrate that the services are held out on a

common carrier basis.

Second, the Dark Fiber decision involved a unique situation

where optical fiber was being installed without electronics by
four of the seven regional Bell Holding Companies. By contrast,
the Supplemental Designation Order involves commonplace
activities: the labor and material that are required in order to

prepare central office space for equipment installation.

Finally, the full text of the Bureau’s decision amply
demonstrates that the Bureau was not trying to hand down a rule
for application to all ICB offerings, but instead was only
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addressing the typical situation in which ICB offerings become

common carrier services after having been held out to all

similarly-situated customers (Supplemental Designation Order at

7).

"In the telecommunications industry, carriers typically
develop specific charges appearing in generally available
tariffs based on averaged costs. Pricing access services on
an individual case basis thus represents a departure from
normal practice and is usually reserved for unique or
unusual common carrier service offerings for which the
carrier does not yet have sufficient experience to develop
general rates. Rather than basing initial rates on averaged
costs, carriers develop rates in response to each customer
request for the service. Once sufficient knowledge is
gained about the costs of the service, the Commission
requires that the ICB rates be converted to averaged rates
applicable to all customers.*

*See generally Local Exchange Carriers’ Individual Case
Basis DS3 Service Offerings, CC Docket No. 88-136, 4 FCC Rcd
8634 (1989), on recon., 5 FCC Rcd 4842 (1990). The filing
of an individual case basis rate does not affect the general
availability of a service offering. Individual case basis
rates are ’‘general available’ if tariffs embodying these

rates are filed and are available to all similarly situated

cugstomers. See id. at 8642 (citing Sea Land Services, Inc.

v. ICC, 738 F.2d 1311, 1317 (D.C. Cir. (1990))." (Emphasis
supplied)

The Bureau'’s language thus plainly concerns a typical

gituation where an ICB offering by a common carrier becomes a

common carrier service after being held ocut to all customers.

This is entirely consistent with the D.C. Circuit’s Dark Fiber

decigion, as well as with the Commission’s own precedent.



CONCLUSION
For the foregoing reasons ALTS requests that Bell Atlantic’s
Petition for Clarification be rejected. If any need for
clarification were to exist -- and ALTS maintains there is none -

- it would be better addressed in the Dark Fiber remand

proceeding.
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